
Before t h e  3oard of Zoning Adjustment, D. C. 

PUBLIC HEARING - - March 23 ,  1966 

Appeal No. 8654 Pclational P re sby te r i an  Corp., a p p e l l a n t .  

The Zoning Adminis t ra tor  of t h e  D i s t r i c t  of Columbia, appe l l ee .  

O n  motion &Iy made, sec0nc:ed and ca rk i ed  k i t h  Nr. 
L?illiam S. Harps dissent incj  bfi pafrk, t h e  fc l lowing  Order .wad 
e n t e r e d  by the Board at i ts  meeting on Apri l  27, 1966. 

EFFECTIVE DATE OF ORDER - June 20, 1966 

That t h e  appeal  f o r  a va r i ance  from t h e  FAR requiremerito 
of t h e  R-5-A, R--5-B, and C 1 D i s t r i c t s  and from t h e  h e i g h t  
and s t o r y  l i m i t a t i o n  of t h e  C - 1  D i s t r i c t  t o  permi t  t h e  con- 
s t r u c t i o n  of an apartment development i n  t h e  4200 block of  
Massachusetts  Avenue, N!., p a r c e l  21/50, nea r  square  1629, be 
denied.  

A s  a r e s u l t  of an in spec t ion  of t h e  proper ty  by t h e  
Board, and from t h e  record and t h c  evidence adduced a t  t h e  
p u b l i c  hear in? ,  t h e  Board f i n d s  t h e  fo l lowing  f a c t s :  

(1) The proper ty  involved i n  t h i s  appea l  i s  i d e n t i f i e d  
a s  p a r c e l  21/50 comprising approx iaa t e ly  711,000 square  f e e t  
extendinr; from t h e  4200 block of .4assachusetts  Avenue, ElW., 
t o  New Eiexico Avenue. 

( 2 )  The e x i s t i n g  zoning of t h e  t ract  i s  as fol lows:  

C-l-Fronting 508.7 f e e t  on New Xexico Avenue con- 
t a i n i n g  120,000 square  f e e t .  

X-5-n-Fronting 701.44 f e e t  on i$issachuset ts  Ave- 
nue t o  a depth o f  203 f e e t  col l ta ining 167,500 
square  feet.  

R-5-A-Interior of whole s i te ,  i r r e g u l a r  i n  shape,  
con ta in ing  4 2 3 , 5 0 0  square  f e e t -  

( 3 )  The combined FAR p e m i t t e d  under e x i s t i n g  zoning i f  
c o n s t r u c t i o n  is a l l  r e s i d e n t i a l  is 1.112 pe rmi t t i ng  790,650 
g ross  sGuare f e e t  of r e s i d e n t i a l  cons t ruc t ion .  The FAR f o r  
r e s i d e n t i a l  cons t ruc t ion  and cormercia l  cons t ruc t ion  combined, 
i f  t h e  C-1  ground i s  developed t o  i ts  maxirnum, is 1.129. 



( 4 )  The appeal  i s  t o  p e m i t  cons t ruc t ion  of high rise 
apar tments  ove r  t h e  e n t i r e  t r a c t ,  having an FAR of 2.082 i n  
t h r e e  s e p a r a t e  bu i ld ings  having 1244 a p a r t m n t  u n i t s ,  480 
s u r f a c e  parking spaces  and 1142 unc?erground parking spaces ,  
w i th  25 s u r f a c e  parking spaces  f o r  t h e  c o m e r i c a l  a r ea .  The 
g r o s s  f l o o r  a r e a  of  the b u i l d i n g s  requested would be  1;480,302 
square  f e e t  of  which 5,000 Square fee& would be commericai. 

(5)  Appel lant  seeks  a va r i ance  t o  p e m i t  t h e  proposed 
c o n s t r u c t i o n  "by reason of t h e  excep t iona l  topographica l  con- 
d i t i o n ,  t h e  ex t r ao rd ina ry  and excep t iona l  s o i l  cond i t ions ,  
and by reason of t h e  s p l i t  zoning." 

( 6 )  The topography of t h e  s i te  i s  shown on a t t a c h e d  
Exh ib i t  A. There i s  a maximum d i f f e r e n c e  i n  e l e v a t i o n  of 9' 
f e a t  over  a d i s t a n c e  of 1065 f e e t .  TTith t h e  except ion of t.!ic.. 
a-5-B ground f r o n t i n g  Massahcusetts  Avenue grades  w i t h i n  thy 
site a r e  less than  10 pe rcen t .  

(7)  The depth t o  " s o l i d ,  h ~ x i l d a b l e  groundi' a t  each 
bor ing l o c a t i o n  is  shob~n on a t t ached  Exh ib i t  B ,  t h e  average 
bs ing  5 6 - 3 4  f e e t .  The minimum is  about 20 f e e t  and t h e  maxi- 
m-m about  70 f e e t ,  

( 6 )  The Zoning Conmission has  re fused  t o  re-zone t h e  
R-5-A and C 1 p a r t  of t h i s  p roper ty  t o  R-5-8 which would h2-e 
c r e a t e d  an FAR f o r  t h e  whole s i t e  of 1.8. 

( 9 )  Appel lant  has  submitted. a schedule  showing con- 
s t r u c t i o n  c o s t s  and r e t u r n  on investment under vary ing  con- 
d i t i o n s ,  and a summary o f  t h e s e  i s  shown on a t t ached  Exh ib i t  
C. Schemes 2 through 4 purpor t  t o  shots c o n s t r u c t i o n  on t h e  
proper ty  i n  accordance wit11 e x i s t i n g  zoning and Scheme 5 
pu rpor t s  t o  show c o n s t r u c t i o n  on t h e  p rope r ty  i n  accordance 
w i t h  t h e  appeal .  

(10) Appel lant  contends ( T r a n s c r i p t  pages 174 t o  177) 
t h a t  t h e  commerically zoned proper ty  cannot under any circum- 
s t a n c e s  be  econonica l ly  developed f o r  i t s  zoned purpose. 

(11) Considerable  oppos i t i on  was expressed a t  t h e  
p u b l i c  hear ing .  I n  a d d i t i o n ,  t h e  record  inc ludes  66 letters 
and 9 3  te legrams,  a l l  i n  oppos i t ion .  q u a n t i t a t i v e l y  opposi- 
t i o n ,  w r i t t e n  and v e r b a l ,  w a s  t o  t h e  fol lowing d e t r i m e n t a l  
f a c t o r s "  i n  descending order :  (a) Increased  t r a f f i c  and 
s a f e t y  hazards ,  (b) Overcrowding of  neighborhood f a c i l i t i e s ,  
(c) Excess h e i g h t  a s  compared v i t h  t h e  rest of t h e  neighbor- 
hood and b l o t t i n g  o u t  t h e  view of t h e  Washington Cathedral ,  
(d) Adverse effect  on p rope r ty  va lues ,  (e) El imina t ion  of 



trees and f o l i a g e ,  (f) S t o r e s ,  [ g )  Change i n  c h a r a c t e r  of 
neighborhood, and (h)  I n c i n e r a t o r  s o o t .  There w a s  one le t ter  
i n  favor .  

(12) The Committee of  100 on t h e  Federa l  C i t y  submit ted 
a s ta tement  i n  o p p o s i k h n  containihcj  39 r e c e n t l y  taken p ic -  
t u r e s  of s t r u c t u f e s  d ~ i c h  has rece ived  v h t i h n d e ~  i n  h ~ f i  and 
16 p i c t u r e s  af P a r c e l  21/50 accompanying t h e  s t a t emen t  from 
t h e  Committee of 100 was a s ta tement  i n  oppos i t i on  by Nichola: 
S a t t e r l e e ,  AIA. 

(13) The Massachusetts  Avenue f ron tage  of t h e  p rope r ty  
is  oppos i t e  t h e  Berksh i re  and Greenbr ie r  apartment houses arb 
t h e  New Mexico Avenue f ron tage  i s  d i r e c t l y  no r th  of t h e  Tower; 
apartment house. The Berksh i re ,  Greenbr ie r  and Towers apart- 
ments a l l  gene ra t e  cons ide rab le  curb parking.  

( 1 4 )  Appel lant  has  in t roduced  a r e p o r t  e n t i t l e d  " T r a f ? i ~ ~  
Aspects". This  r e p o r t  does n o t  t a k e  i n t o  cons ide ra t ion  
observed curb parking genera ted  by t h e  Greenbr ie r ,  Be rksh i r c ,  
Towers and o t h e r  a p a r t v e n t  houscs,  nor  parking genera ted  by 
s o c i a l  occasions  i n  t h e s e  bu i ld ings .  

(15) A t  t h e  d a t e  of t h e  p u b l i c  hea.ring N a t i o c ~ l  PresS-;. 
t e r i a n  Corporat ion w a s  t h e  record  t i t l e  owner, having pur- 
chased t h e  proper ty  from i4r. C a r r o l l  Glover. A t  t h e  same 6 : s - t .  

an in te rmediary  had con t r ac t ed  t o  purchase t h e  proper ty  f r c . !  
t h e  Nat iona l  P re sby te r i an  Corporat ion a t  a s u b s t a n t i a l  i n c r m + - -  
i n  p r i c e  above t h e  p r i c e  p a i d  t o  Mr. Glover. This  c o n t r a c t  
had been s o l d  t o  t h e  GJolman i n t e r e s t s  f o r  another  s u b s t a n t i c 1  
i n c r e a s e  above t h e  p r i c e  which t h e  in te rmediary  had c o n t r a e t v !  
t o  pay. The record  does n o t  i n d i c a t e  t h e  r e l a t i o n  of t h e  dz.:-,,;s 
of t h e s e  t r a n s a c t i o n s  t o  t h e  t e s t  bor ings  made on October 2 5 ,  
1905 and t h e r e f o r e  does n o t  i n d i c a t e  whether t h e  va r ious  
owners and c o n t r a c t  purchasers  hcd knowledge of t h e  test 
bor ings  when they purchased o r  con t r ac t ed  t o  purchase. A t  
t h e  p u b l i c  hea r ing  a t t o r n e y  f o r  Appel lant  s t a t e d ,  i n  r e p l y  tI> 
a d i r e c t  ques t ion ,  t h a t  none of t h e  c o n t r a c t s  t o  purchase cot- 
t a i n s  any cont ingenc ies .  

(16) Appel lant  in t roduced  a l i s t  of  apartment s t ruc tu re? ,  
i n  t h e  neighborhood on which va r i ances  i n  FAR had been grantes, 
ranging from 1.5 to  1.9.  

(17) Testimony and a w r i t t e n  s t a t emen t  by a b u i l d e r  
employed by t h e  Appel lant  was t o  t h e  e f f e c t  t h a t  e x t r a  con- 
s t r u c t i o n  costs due t o  s i te  cond i t ions  amounted t o  $2,325,600. 
f o r  Scheme 2 ,  t h e  low rise b u i l d i n g s  conforming t o  t h e  per- 
m i t t e d  FAR of  1.129; amd $1,916-000 f o r  Scheme 4 ,  comprising 



3 high rise b u i l d i n g s  conforming t o  t h e  pe rmi t t ed  FAR of 
1 . 1 1 2  f o r  r e s i d e n t i a l  c o n s t r u c t i o n .  

(18) Appel lant  submi t ted  as Exh ib i t  22  a "Study o f  
House S a l e s  i n  t h e  O i e i n i f y  of ?he Towers ~ p h r h e n t " .  p h i s  
s tudy  was made t o  determine t h e  effeot, i f  any, o f  apartment 
c o n s t r u c t i o n  on t h e  market  p r i c e  of r e s i d e n c e s  i n  t h e  neigh- 
borhood. The s tudy  a r e a  i nc luded  233 houses w i t h i n  2 b locks  
of t h e  Towers and t h e  t i m e  increment s t u d i e d  was between 1954 
and t h e  p r e s e n t .  The Towers were b u i l t  i n  1959. Of t h e  233 
houses,  68 has  been s o l d  du r ing  t h e  s tudy  pe r iod  and 29 has  
been s o l d  twice, once b e f o r e  t h e  Towers were b u i l t  and once 
a f t e r .  The s tudy  i n d i c a t e d  t h a t  t h e  average sale p r i c e  i n -  
c r e a s e  f o r  houses 2 b locks  away w a s  39 p e r c e n t  o r  6 .4  percenf 
a yea r ,  f o r  houses one block away t h e  average i n c r e a s e  i n  prj.,c- 
was 46  p e r c e n t  or 9.7 p e r c e n t  a y e a r ,  and f o r  houses i n  t h e  
a r e a  ad jo in ing  t h e  Towers t h e  average i n c r e a s e  i n  p r i c e  was 5.' 
pe rcen t  o r  13.8 pe rcen t  a year .  

O P I N I O N :  

I n  o r d e r  t o  g r a n t  t h e  va r i ance  reques ted  i n  t h i s  case tk! 
Board must f i n d  t h a t  because of  t h e  topography of  t h e  proper<.,- 
and t h e  sub - so i l  c o n d i t i o n s ,  o r  e i t h e r  o.f:these, development 
o f  t h e  p rope r ty  i n  accordance wi th  e x i t i n g  zoning w i l l  cause 
ha rdsh ip  t o  t h e  owner. We do n o t  cons ide r  t h e  s p l i t  zoning 
of  t h e  t r a c t  t o  b e  a ground of  ha rdsh ip  under t h e  v a r i a n c e  
s t a t u t e .  

This  p rope r ty  i s  of cons ide rab le  s i z e  and i s  undula t ing  
i n  topography, and t h e  d i f f e r e n c e s  i n  e l e v a t i o n  a r e  n o t  con- 
s i d e r a b l e  when t h e  d i s t a n c e s  involved a r e  considered.  b?hile 
a l o t  of  normal s i z e  might very  w e l l  be e n t i t l e d  t o  a variant,, 
i f  p a r t s  o f  it had a d i f f e r e n c e  i n  e l e v a t i o n  equa l  t o  t h e  
maximum d i s t a n c e  i n  e l e v a t i o n  of  t h i s  p rope r ty ,  t h i s  does n o t  
nean t h a t  t h e  same d i f f e r e n c e  i n  e l e v a t i o n  i n  t h i s  l a r g e  
acreage  t r a c t  j u s t i f i e s  a s i m i l a r  va r i ance .  I t  would indeed 
be s t r a n g e  o r  unusual  t o  expec t  a t r a c t  of  t h i s  s i z e  i n  t h e  
a r e a  where it is  l o c a t e d  t o  be  f l a t  o r  even s u b s t a n t i a l l y  so .  
We a r e  of  t h e  op in ion  t h a t  t h e r e  i s  no such unusual  toporgaph: 
i n  t h i s  l a r g e  t rac t  a s  t o  war ran t  t h e  g r a n t i n g  o f  a var iance .  

W e  a l s o  b e l i e v e  t h a t  t h e  con ten t ion  t h a t  a va r i ance  is  
warranted because of s u b - s o i l  cond i t i on  is  e q u a l l y  wi thout  
m e r i t .  There is  noth ing  i n  t h e  r eco rd  t o  e s t a b l i s h  a normal 
dep th  to  a d e s i r e d  sub - so i l  cond i t i on ,  and w e  do n o t  b e l i e v e  
t h a t  t h e  average dep th  o f  56 f e e t  i n  t h i s  ca se  i s  s o  unusual  
or e x t r a o r d i n a r y  t h a t  the e x i s t i n g  zoning should n o t  be  
followed. 



I n  a d d i t i o n ,  w e  a l s o  p o i n t  o u t  t h a t  bu l ldoz ing  and 
l e v e l i n g  of  this prope r ty  i n  the course of  c o n s t r d c t i o n ,  i f  
t h i s  appea l  w e r e  g ran ted ,  would remove a l l  o t  h sdbd ta r i t i a l  
p a r t  of t h e  a l l e g e d  d i f f i c u ~ k i e s  df topography and sub - so i l  
condi t ion .  

The p r e s e n t  c o n t r a c t  purchaser  of t h i s  p rope r ty  is one 
of t h e  n a t i o n ' s  most exper ienced r e a l  e s t a t e  developers  and 
it is  t o  be  a s s m e d  t h a t  t h e  p r i c e  he has  con t r ac t ed  t o  pay 
makes f u l l  allowance f o r  any s l i g h t  depa r tu re s  of t h e  t r a c t  
from some norm. 

I n  a d d i t i o n  t o  holding t h a t  topography and s u b - s o i l  
cond i t ions  do n o t  war ran t  t h e  g r a n t i n g  o f  a va r i ance  wi th  
r e s p e c t  t o  t h i s  p rope r ty ,  w e  a l s o  hold t h a t  t h e  r e l i e f  re- 
ques t ed  could n o t  be gran ted  wi thout  s u b s t a n t i a l  de t r imen t  
t o  t h e  p u b l i c  good and wi thou t  s u b s t a n t i a l l y  impair ing t h e  
i n t e n t ,  purpose and i n t e g r i t y  of t h e  zone p l an  as embodied 
i n  t h e  Zoning Regulat ions  and map. 

\X th  r e s p e c t ,  f i r s t ,  t o  t h e  impact o f  t h e  proposed 
development on t h e  "pub l i c  good", w e  b e l i e v e  t h a t  t h e  high 
rise apar tments  proposed would be e n t i r e l y  o u t  of harmony 
wi th  t h e  ad jacen t  and surrounding developments. I n  a d d i t i o n ,  
w e  have observed f o r  many y e a r s  t h e  curb  parking genera ted  by 
a d j a c e n t  apartment houses and w e  b e l i e v e  t h a t  t h e  proposed 
b u i l d i n g s  would g e n e r a t e  equa l  curb parking and would 
f u r t h e r  congest  t h e  streets of t h e  a r e a .  

The Zoning Coriwission has  h e r e t o f o r e  r e fused  t o  re-zone 
t h i s  p roper ty  f o r  more i n t e n s i v e  development. If t h i s  appea l  
were g ran ted ,  w e  would, i n  e f f e c t ,  be re zoning t h e  proper ty  
i n  a manner which t h e  Zoning Conmission has  r e fused  t o  do. 
We should only do t h i s  under t h e  most compelling reasons  
which are c e r t a i n l y  n o t  p r e s e n t  here .  To g r a n t  t h i s  appea l  
would t h e r e f o r e  be  d i r e c t l y  c o n t r a r y  t o  t h e  s p i r i t  of t h e  
second p a r t  of  t h e  v a r i a n c e  s t a t u t e  and would impair  t h e  
i n t e n t ,  purpose,  and i n t e g r i t y  of t h e  zone p lan  a s  set  and 
adhered t o  by t h e  Zoning Commission. 

Appe l l an t ' s  argument w i t h  r e s p e c t  t o  t h e  C-1 p a r t  of  
t h e  t r a c t  i s  convincing and we hold t h a t  t h i s  p a r t  could n o t  
economically be  developed i n  accordance wi th  t h e  C-1 zoning, 
o r  wi thout  s u b s t a n t i a l  de t r imen t  t o  t h e  p u b l i c  good and 
impa imen t  of  t h e  zone p lan .  Accordingly,  wi th  r e s p e c t  t o  
t h e  p a r t  of t h e  t ract  zoned C-1, a va r i ance  from t h e  h e i g h t  
and s t o r y  l i m i t a t i o n s  of t h e  C - 1  Distr ict  is  g ran ted  t o  per-  
m i t  t h e  c o n s t r u c t i o n  of apartment b u i l d i n g s  having t h e  h e i g h t ,  
s t o r y ,  FAR and o t h e r  l i m i t a t i o n s  of  t h e  a d j a c e n t  R-5 area. 



The appeal  i s  deniec: wi th  r e s p e c t  t o  t h e  p a r t s  of  t h e  
t r a c t  i n  R-5 zoning d i s t r i c t s  and is  g ran ted  with  respect 
to  t h e  p a r t  i n  t h e  C -1 d i s t r i c t .  

BY MR. HARPS r2 DISSENTIM~ IN PART : 

I n  o r d e r  t o  g r a n t  t h e  v a r i a l c e  reques ted  i n  t h i s  ca se  
t h e  Board must f i n d  t h a t  because o f  t h e  topography of  t h e  
p rope r ty ,  t h e  sub - so i l  cond i t ions ,  and s p l i t  zoning,  or  one 
of t h e s e ,  development of  t h e  p rope r ty  i n  accordance wi th  
e x i s t i n g  zoning w i l l  cause hardsh ip  t o  t h e  owner. Fu r the r ,  
t h e  r e l i e f  reques ted  must be n o t  g r e a t e r  than  t h e  e x t e n t  o f  
t h e  proved a d d i t i o n a l  c o s t s  t o  overcome t h e  hardship.  

The conten t ion  t h a t  a  hardsh ip  e x i s t s  because of sub-soil.  
cond i t ions  has  i n  my opin ion  been s u b s t a n t i a t e d ,  e x p e c i a l l y  
when combined wi th  t h e  undula t ing  topography. For  example, 
i f  t h e  e l e v a t i o n s  of b u i l d a b l e  s o i l  a t  t h e  t e n  bor ing  loca t im! ,  
i s  s u b t r a c t e d  from t h e  e x i s t i n g  grades  as shown on t h e  topo- 
g raph ic  survey,  t h e  l e v e l s  of b u i l d a b l e  s o i l  a t  t h e  t e n  b o r i q  
l o c a t i o n s  become r e s p e c t i v e l y  239, 275, 314, 308, 309, 311, 
326, 320, 296 and 346 f e e t  a maximum d i f f e r e n t i a l  of 107 fee:, 
The b u i l d a b l e  s o i l  zlong Hassachuse t t s  Avenue extending south-  
east i n t o  t h e  panhandle ranges  froin a l e v e l  of 308 f e e t  t o  
239 f e e t .  The bu i ldab le  s o i l  a long  t h e  commercial s t r i p  
f r o n t i n g  New Nexico Avenue ranges  from 296 f e e t  t o  346 f e e t .  
I n  e i t h e r  l o c a t i o n  e x t e n s i v e  below grade  s t r u c t u r e  would ham 
t o  be erected.  t o  even b r i n g  t h e  r o o f s  of t h e  b u i l d i n g s  up t o  
t h e  grade  of t h e  a b u t t i n g  streets. 

Bulldozing and l e v e l  of t h i s  p roper ty  would i n  many cases  
aggrava te  t h e  problem. For  exmqle ,  i f  the high p o i n t  a t  
bor ing  l o c a t i o n  No. 4 o f  378 f e e t  were graded 20 t o  25 f e e t  
down t o  t h e  l e v e l  of Plassachusetts  Avenue, and t h e  d i r t  push&. 
over  t o  bor ing l o c a t i o n s  numbered 1 and 2 w i th  e x i s t i n g  grades  
of 309 and 325 f e e t  r e s ~ j e c t i v e l y  it would make even g r e a t e r  
t h e  d i f f e r e n c e  between t h e  grade  l e v e l  an? t h e  l e v e l  of  
b u i l d a b l e  s o i l .  Therefore ,  g rad ing  of t h e s e  s e c t i o n s  would 
r e q u i r e  moving t h e  d i r t  from t h e  s i t e ,  Fur the r ,  i n  ca se  of 
any k ind  o f  c o n s t r u c t i o n  suppor t  on b u i l d a b l e  s o i l  would be 
necessary.  

The Cost Study made by t h e  b u i l d e r  i n d i c a t e d  t h a t  756 
c a i s s o n s  would have t o  be sunk t o  an average depth of 34.6 
f e e t  f o r  Scheme 2 ,  t h e  low rise b u i l d i n g -  and 465 ca i s sons  
would have t o  be sunk t o  an average depth of 24 f e e t  f o r  Scheme 
4 ,  h igh rise. Obviously, t h e  g r e a t e r  nunber of  ca i s sons  re- 
f l e c t  t h e  f a c t  t h a t  t h e  low r i s e  b u i l d i n g s  would have t h e  
g r e a t e r  ground f l o o r  a r e a  and t h e  lesser depth o f  t h e  c a i s s o n s  



r e f l e c t  t h e  f a c t  t h a t  t h e  high  rise b u i l d i n g s  would have 
usuab le  s t r u c t u r e  i n  t h e  f o m  of  garages  and below g rade  a p a r t -  
ments a t  a g r e a t e r  deptH than  t h e  low rise b u i l d i n g s  wouid. 
Th i s  Board Flember i s  of t h e    pint on t h a t  fiavihg t o  s i n k  
c a i s s o n s  3 4 . 6  f e e t  t o  suppofk a 3 s t o r y  W i l d i n g  c o n s t i t u t e s  
an e x c e p t i o n a l l y  unusual conditiori, and a h a r d s h i p  w i t h i n  
t h e  meaning o f  S e c t i o n  8207.11 o f  t h e  Zoning Regulat ions  and 
f u r t h e r ,  t h a t  the e r e c t i o n  of  h igh  rise b u i l d i n g s  a l l e v i a t e  
t h e  e x t e n t  of  t h e  ha rdsh ip  a s  compared w i t h  t h e  e r e c t i o n  of 
low-r i se  b u i l d i n g s .  

F u r t h e r ,  I b e l i e v e  t h a t  g r a n t i n g  t h e  f u l l  r e l i e f  requeste*: 
would t o  an u n d e s i r a b l e  e x t e n t  impa i r  t h e  i n t e n t ,  purpose and 
i n t e g r i t y  of t h e  zoning p l a n  and might  cause  s u b s t a n t i a l  d e t r i  
ment t o  t h e  p u b l i c  good. lly p o i n t  o f  view i s  t h a t  some rel ier  
is war ran ted  b u t  t h a t  t h e  r e l i e f  r eques t ed  i s  exces s ive .  A s  
s t a t e d  i n  t h e  F ind ings  o f  F a c t ,  NO. 8 ,  t h e  Zoning Commission 
has  r e fused  t o  rezone t h e  e n t i r e  t r a c t  R.5 A .  The Zoning 
Commission i s  composed of  t h e  t h r e e  Commissioners o f  D i s t r i c t  
of Columbia and two o t h e r s .  The t h r e e  Comnissioners o f  t h e  
D i s t r i c t  o f  Columbia caused t o  be promulgated t h e  e x i s t i n g  
r e g u l a t i o n s  and approved them. I n  t h e i r  c a p a c i t y  as members 
o f  t h e  Zoning Commission, t hey  c o n s t i t u t e  t h e  m a j o r i t y  and 
have t h e  power t o  change t h e  p r e s e n t  Regulat ions  o r  promulgatz. 
new ones .  Changing t h e  p r e s e n t  zoning of  Parcel 21/50 t o  R-5-2 
c o n s t i t u t e s  a change i n  zoning which t h e  Commission r e f u s e d  k:~ 
do and f u r t h e r  r e f r a i n e d  from recomxending t h a t  t h e  Appellant 
appea l  t o  t h e  Board o f  Zoning Ad jus t s en t  on a ha rdsh ip  b a s i s  
as t h e y  have done i n  many p r i o r  ca se s .  I t  appears  t o  t h i s  
Board Member t h a t  any v a r i a n c e  i n c r e a s i n g  t h e  FAR t o  1 .8  o r  
more i s  e s s e n t i a l l y  a change i n  zoning and is  i n  con t r aven t ion  
t o  t h e  r u l i n g  of  t h e  Zoning Cormnission and t h e  Zoning Regula- 
t i o n s .  F u r t h e r ,  it appears  l o g i c a l  t o  t h i s  Boar6 Member t h a t  
any i n c r e a s e  i n  FAR g r a n t e d  by t h e  Board of  Zoning Adjustment 
must s t o p  s h o r t  of t h e  n e x t  less r e s t r i c t i v e  zoning c l a s s i f i -  
c a t i o n .  

I n  t h e  p r e s e n t  i n s t a n t  t h i s  p r i n c i p l e  wosld i n f e r  t h a t  t h c  
maximum p e r m i s s i b l e  FAR t h a t  could  under any c i rcumstances  be 
g r a n t e d  would be  less t h a n  t h e  r e s u l t  of  t h e  fo l lowing  ca lcu-  
l a t i o n s ;  

Massachuset ts  Avenue f r o n t a g e  167,500 
squa re  feet (no change) 301,500 
R-5-A a r e a ,  423,500 squa re  f e e t  x 1.8 = 762,300 
C-1 a r e a  120,000 squa re  f e e t  x 1.8 = 216,000 

1,279,800 sq.flt.'' 



o r  200,502 square  f e e t  l e s s  t h a t  t h e  r e q u e s t .  A t  1184 squa re  
f e e t  p e r  dwel l ing  u n i t .  169 dwei l ing u n i t s  of leas t  would' 
have t o  be  e l i m i n a t e d  from t h e  r eques t .  ~ o k t a i n l y ,  i f  t h e  
p r i n c i p l e s  t h a t  a change t o  1 .8  o r  R 5-8  is  a change i n  zoning 
and t h a t  t h e   omission should g r a n t  such an e x t e n s i v e  
increase is  adhe=ed t o  no *app l i can t  can expec t  t h e  Board o f  
Zoning AGjustn~ent t o  g r a n t  a f u l l  i n c r e a s e  i n  FAR t o  1.8. 

With r e s p e c t  t o  t h e  "pub l i c  good , t h e  t y p e s  of object ion>:  
a s  t e s t i f i e d  t o  and a s  expressed  by the opponents w e r e  l i s t e d  
above i n  Finding of F a c t  No. 11. The fo l lowing  d i s c u s s i o n  
t r e a t s  t h e  o b j e c t s  i n  t h e  o r d e r  s t a t e d .  

1. INCREASED TRAFFIC AND SAFETY HAZARDS. 

Unquestionably,  any c o n s t r u c t i o n  on. s u b j e c t  s i t e  w i l l  
i n c r e a s e  t h e  t r a f f i c .  Under t h e  least i n t e n s e  developmen{. 
(Scheme No. l ) ,  576 new housing u n i t s  w i l l  be c r e a t e d  
p l u s  about  51,000 squa re  f e e t  of commercial space.  
According t o  M r .  Sex ton ' s  t r a f f i c  s tudy ,  made f o r  t h e  
Appel lan t ,  2880 t r i p s  dur ing  an average 24 hour  day w i l l  bo 
genera ted .  This  t r a f f i c  i n t e n s i t y  can be  c r e a t e d  as a 
m a t t e r  of  l a w  under e x i s t i n g  r e g u l a t i o n s .  Sex ton ' s  s tudy  
i n d i c a t e s  t h a t  t h e  r eques t ed  b u i l d i n g s  w i th  t h e  i n c r e a s e c  
FAR w i l l  g e n e r a t e  6220 t r i p s  du r ing  a 24 hour pe r iod ,  an 
i n c r e a s e  of 3340 t r i p s .  A s  broken down by Ilr. Sexton,  t h 2  
t r i p s  gene ra t ed  du r ing  rush  hour  pe r iods  w i l l  be f a r  l e s t .  
f o r  both  i n t e n s i t i e s  of c o n s t r u c t i o n .  The inc reased  
t r a f f i c  from e i t h e r  development w i l l  b e  i n  my op in ion  a 
nu isance .  C e r t a i n l y  t h e  i nc reased  t r a f f i c  from t h e  per-  
m i t t e d  development t o  an FAR of  1.129 w i l l  have t o  be  
t o l e r a t e d ,  sooner  o r  l a t e r .  The a d d i t i o n a l  t r a f f i c  may 
n o t .  An i n c r e a s e  t o  t h e  reques ted  development of  1244 
u n i t s  would i n  my op in ion  ayproach t h e  i n t o l e r a b l e .  An 
i n c r e a s e  based on a lesser FA3 i n  keeping wi th  t h i s  
op in ion  might no t .  

2.  OVERCROKDIMG OF i?EIGTIBOP?OOD FACILITIES. 

Depending on t h e  q u a n t i t y  of  f a c i l i t i e s  e x i s t i n g  1241 
new f a m i l i e s  might w e l l  overcrowd schoo l s ,  r e c r e a t i o n a l  
a r e a s ,  e t c .  This  is n o t  t h e  f a u l t  o f  t h e  developers .  
The D i s t r i c t  Government zoned t h e  e n t i r e  neighborhood 
i n c l u d i n g  Y7estover R-5-24, C - 1  and R-5-B i n  1958. About 
50 a c r e s  of  undeveloped l a n d  now e x i s t  i n  t h i s  whole a r ea .  
Under p r e s e n t  zoning a t  43.5 f a m i l i e s  p e r  acre, 2175 new 
housing u n i t s  can be c r e a t e d  as a m a t t e r  of r i g h t .  P r i o r  
t o  May 1958, t h i s  e n t i r e  a r e a  was zoned 40A wi th  an e f f e c -  
t i v e  FAR of  1.20 and e s s e n t i a l l y  t h e  same h e i g h t  restric- 



t i o n s  a s  now e x i s t  incLuding t h e  r i g h t  t o  b u i l d  t o  so 
f e e t  wi th  a 90 f o o t  setback from a l l  l o t  l i n e s ,  N o  one, 
inc luding  t h e  r e s i d e n t s  o f  t h e  nkicjhborhood nor t h e  
O f f i c i a l s  o f  t h e  Goverhwent af t h e  District  of Columbia 
could expect  t h a t  Westover would f o r e v e r  remain under- 
developed. Bur ther ,  t h e  present drastic s c a r c i t y  of land  
i n  Washington would i n d i c a t e  development is imminent. A s  
i n  o t h e r  neighborhoods, it i s  t h e  duty of  t h e  Government 
of t h e  District of  Colwnbia t o  provide necessary community 
f a c i l i t i e s  a s  t h e i r  need arises. When t h e  d e n s i t y  w a s  
planned, i t s  f u t u r e  use became i n e v i t a b l e .  

EXCESS HEIGKT. 

The only  h e i g h t  except ion  requested i s  f o r  t h e  90 f o o t  
he igh t  on t h e  C-1 s e c t i o n  of  t h e  s i te .  The n e c e s s i t y  f o r  
t h i s  except ion was adequately  proven by t h e  Appellant  
( see  pages 174 t o  177 i n  T r a n s c r i p t ) .  A l l  o t h e r  h e i g h t s  
on a l l  schemes are p o s s i b l e  as a matter o f  r i g h t .  

ADVERSE AFFECT 0x4 PROPERTY VALUES. 

The s tudy o u t l i c e s  on Finding of  Fnct N o .  8 i n d i c a t e d  
t h a t  f o r  some i n e x p l i c a b l e  reason p r i c e s  f o r  dwel l ings  i t -  

t h e  immediate ad jacen t  area of  t h e  Towers increased  more 
i n  p r i c e  than  p r o p e r t i e s  more d i s t a n t ,  and a t  a h igher  
r a t e .  Although the  s tudy  d i d  n o t  d e s c r i b e  changes i n  
phys ica l  condi t ion ,  a d d i t i o n s  made between t h e  two s a l e b  
o r  terms of  sale, t h e  conclusion t h a t  t h e  Towers has  had 
no adverse  e f f e c t  on market p r i c e  is inescapable .  

ELIMINATION O F  T m E S  AMD FOLIAGE. 

There i s  no r e g u l a t i o n  r equ i r ing  an owner of land  i n  
t h i s  neighborhood t o  p rese rve  any t r e e s .  A s  a matter 02 
law, he can bul ldoze a l l  t h e  trees. Whether t h i s  i s  
d e s i r a b l e  o r  no t  is  n o t  f o r  Coard of Zoning Adjustment t o  
decide.  Fur the r ,  Scheme N o .  5, t h e  requested scheme has  
a l e s s e r  ground f l o o r  a r e a  by many thousands of square  
f e e t  than Schemes No. 1 o r  2 ,  both lot7 rise. They 
would consequently r e q u i r e  more bul ldoz ing  and removal of 
trees than Scheme No. 5. 

STORES. 

Under Schemes No. 1 and 2 ,  low rise, t h e  commercial 
would inc lude  51,000 square  f e e t ,  approximately. Under 
Scheme No. 5 ,  t h e  commercial would e n t a i l  on ly  5,000 squar, 
f e e t .  Apparently t h e  developer has  been mindful of t h e  



adverse  e f f e c t  of 2 l a r g e  coixnercial  c o n ~ l m e s a t i o n  on 
t h e  New Nexico Avenilst f r o n t a g e  f a c i n g  t h e  f i n e  de tached  
homes and h a s  v o l u n t a r i l y  a l l e v i h t e d  it, 

The Massachuset ts  Avenue f r o n t a g e  i s  zoned 3-5-B. I t  
f a c e s  t h e  Be rksh i r e  and Greenb r i e r  Apartments,  bo th  of  
which have FAR'S i n  excess of 2.08. Vhether  t h e s e  
b u i l d i n g s  were e r e c t e d  p r i o r  t o  May 1958 o r  a f t e r  i s  
immaterial. They e x i s t ,  have f u t u r e  econonic  l i v e s  
ex tend ing  many y e a r s  i n t o  the  f u t u r e ,  and are t h e  major  
s t r u c t u r e s  i n f l u e n c i n g  t h e  c h a r a c t e r  and t r e n d  of  develop- 
ment. The p o p o s e d  s t r u c t u r e s  on t h e  l l a s sachuse t t s  Avenw. 
f r o n t a g e  are c e r t a i n l y  compat ib le  w i t h  t h e s e  e x i s t i n g  
s t r u c t u r e s .  The b u i l d i n g  n e a r e s t  New Llexico Avenue i s  n o t  
con~?a t i b l e  w i t h  t h e  de tached  d v e l l i n g s  i n  Wesley Heigh ts  
b u t  i s  compat ib le  w i t h  t h e  Towers, i t s  n e a r e s t  neighbor .  
The Towers c e r t a i n l y  have had a s i g n i f i c a n t  r o l e  i n  
e s t a b l i s h i n g  t h e  c h a r a c t e r  of  t h e  p a r t  of  t h e  neighborhood 
n e a r e s t  s u b j e c t  s i t e  on t h e  South.  F u r t h e r ,  it i s  my 
op in ion  t h a t  t h e  prcgosed h igh  rise apar tment  b u i l d i n g  
w i t h  on ly  5,000 squa re  feet  o f  commercial space ,  a l l  
below g rade ,  i s  more i n  keeping w i th  t h e  neighborhood 
t han  51,000 squa re  f e e t  o f  neighborhood shopping c e n t e r  
would be. 

8. INCINEPATOR SOOT AND S$IOKE. 

Thi s  i s  a nu i s ance  wherever it o c c u r s ,  A s  long  as 
i n c i n e r a t o r s  a r e  used ,  s o o t  i n  va ry ing  degrees  w i l l  be 
e m i t t e d  i n t o  t h e  a i r  u n t i l  c l l en ica l  o r  p h y s i c a l  dev i ce s  
a r e  u t i l i z e d  t o  i i i s so lve  it. Improvement o f  t h i s  s i t u -  
a t i o n  must - e v e n t u a l l y  occur .  En l igh tened  c i t i z e n r y  shoul, '  
b r i n g  a l l  p o s s i b l e  p r e s s u r e  t o  b e a r  on n u n i c i p a l  and 
f e d e r a l  a u t h o r i t i e s  t o  s o l v e  t h i s  p r eb l en .  The i n c r e a s e  
i n  FAR reques t ed  w i l l  unques t ionab ly  i n c r e a s e  t h e  q m n t i t y  
of  r e f u s e  t o  be d i sposed  o f .  I do n o t  b e l i e v e  t h a t  t h e  
agg rava t i ons  o f  a r-?or13 w ide  p rob l ea  shou ld  be  considerec? 
unique t o  t h e  r eques t ed  development t o  t h e  e x t e n t  t h a t  
t h e y  should  p r e v e n t  i t s  d e v e l o ~ m e n t .  

I t h e r e f o r e  b e l i e v e  t h a t  t h e  a ? p e l l a n t  ha s  proved a 
h a r d s h i p  v i t h i n  t h e  meaning o f  t h e  s t a t u t e s  t h a t  g r a n t i n g  
r ea sonab l e  r e l i e f  i n  t h e  forril o f  i n c r e a s e d  FAR l i m i t e d  by 
something less than  t h e  1 .8  FAR pe rmi t t ed  by t h e  I?-5-B zoning 
i s  war ran ted ;  t h a t  such  l imi ted  r e l i e f  can  be  granteG w i t h o u t  
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i thou t  subs tan-  
t i a l l y  imytairing t h e  i n t e n t ,  purpose  and i n t e g r i t y  of  t h e  zone 



plan .  I b e l i e v e  this bar+ of the r e q u e s t  should  be denied 
wi thou t  p r e j u d i c e  t o  a net$ f i l i n g  i n  accordance wi th  t h i s  
op ih ion .  A sugges ted  " 'reasonable r e l i e f '  i s  as fol lows:  

Reasonable r e l i e f  n o t  presuning upon t h e  p r e r o g a t i v e  
o f  the Zoning Commission would i n  my op in ion  seldom 
Se more than  75% of t h e  d i f f e r e n c e  between t h e  PAR o f  
t h e  e x i s t i n g  zoning and t h e  FAR of  t h e  n e x t  l e s s  
r e s t r i c t i v e  zoning c l a s s i f i c a t i o n .  I n  s u b j e c t  ca se  
t h i s  would amount t o  an FAR of  1.58 f o r  t h e  C - 1  and 
R-5-A p a r t s  of  t h e  whole s i t e ,  which when combined wi th  
t h e  pe rmi t t ed  FAR of  1 .8  f o r  t h e  R- 5 -B p a r t  would g i v e  
a combined FAR of 1.63,  o r  1,159,440 square  f e e t  o f  
g r o s s  f l o o r  a r e a .  

F u r t h e r ,  I concur wi th  t h e  m a j o r i t y  op in ion  wi th  r e s p e c t  
t o  t h e  C-1  p a r t  o f  t h e  s i t e .  



.. 

C i ~ c l e d  figures are  distances in feat 
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